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PRICE -FIXING  INITIAL  DECISION  (8309) 

CONSPIRACY  (Bread) 

An  order  by  a  Federal  Trade  Commission  hearing  ex¬ 
aminer  would  require  Bakers  of  Washington,  Inc.,  a 
trade  association  of  Bakers  at  1512  Tower  Bldg.,  Seattle, 
Wash.,  its  officers,  49  member  bakeries  and  two  non¬ 
members  to  stop  their  unlawful  price -fixing  conspiracy 
to  suppress  competition  in  the  sale  and  distribution  of 
bread. 

The  two  non-members  are:  Holsum  Baking  Co.,  1724 
Carson  Ave.,  Lewiston,  Idaho;  and  Safeway  Stores,  Inc., 
which  has  principal  offices  at  Oakland,  Calif.,  a  Bread 
Division  at  San  Jose,  Calif.,  and  a  Bread  plant  at  1000* 
Fairview  North,  Seattle. 

The  order  was  contained  in  Examiner  Raymond  J. 
Lynch's  initial  decision  on  a  complaint  issued  March  7, 
1961.  This  is  not  a  final  decision  and  may  be  reviewed 
by  the  Commission. 

The  examiner  held  that,  "The  activities  of  respondents 
. . .  taken  together  add  up  to  a  conspiracy  and  combina¬ 
tion  on  the  part  of  respondents  to  fix  prices  and  compel 
adherence  to  them  and  constitute  unfair  methods  within 
the  intent  and  meaning  of  Section  5  of  the  Federal  Trade 
Commission  Act." 

The  examiner  found  that  the  purposes  for  which  Bakers 
was  formed  in  1936  as  specified  in  its  articles  of  incor¬ 
poration  include  the  collection  and  dissemination  among 
its  members  of  all  lawful  information  for  their  own  bene¬ 
fit. 

Pointing  out  that  Bakers  serves  not  only  as  a  medium 
for  its  members  to  negotiate  uniform  contracts  with  the 
unions  with  which  they  as  bakers  are  concerned,  the  ex¬ 
aminer  said  it  "also  serves  as  a  medium  for  lessening 
and  eliminating  price  competition  between  and  among 
them.  Respondents,  using  Bakers  as  a  medium,  do  two 
things:  one,  cooperate  in  the  establishment  and  an¬ 
nouncement  of  price  changes;  and  two,  collectively  en¬ 
force  adherence  to  prices  established  and  announced. 

"...  Respondents  for  many  years  have  periodically 
discussed  prices  at  Bakers'  meetings.  Price  rises  were 
usually  discussed  after  negotiation  of  new  labor  contracts, 
were  concluded.  Respondent  Buchan  /Bakers'  president/ 
testified  that  all  competitors  must  move  up  or  none  can, 
and  illustrated  his  point  by  reference  to  an  experience  of 
his  own  in  which  he  stayed  at  10-1/2  cents  per  loaf  when 
others  went  to  11  cents  and  the  others  had  to  drop  back. 
Mr.  Buchan  said  that  increased  labor  costs  meant  In¬ 
creased  prices  and  that  costs  of  new  labor  contracts  were 
the  subject  of  discussion  at  Bakers'  meetings." 

The  examiner  said  that  one  of  the  most  important 
functions  of  Bakers  was  to  secure  adherence  to  "estab¬ 
lished  prices.  . . .  The  fact  that  bread  is  standardized 
adds  importance  to  cooperative  action  to  lessen  price 
competition  since  the  opportunity  for  price  competition  in 
standardized  products  is  less  than  in  nonstandardlzed 
products.  Price  changes  occur  infrequently  in  the  bread 
business.  The  principal  avenue  for  price  competition  is 
in  departure  from  established  prices.  Bakers  of  Wash¬ 
ington  was  particularly  active  in  preventing  deviations 
from  established  prices  and  securing  constant  adherence 
thereto." 

Rejecting  various  contentions  by  the  respondents  that 


the  FTC  lacks  jurisdiction  in  this  proceeding  and  that 
FTC  staff  counsel  has  failed  to  prove  any  unfair  acts  or 
unfair  methods  of  competition,  the  examiner  ruled  that 
the  counsel  supporting  the  complaint  has  met  these  "con¬ 
tentions  by  very  strong  legal  and  factual  arguments. 
Counsel  supporting  the  complaint  contends  and  the  exam¬ 
iner  finds  that  respondents  are  engaged  in  interstate 
commerce  and  that  they  engaged  in  unfair  methods  of 
competition  and  unfair  acts  and  practices  in  commerce." 

Examiner  Lynch  said,  "Suppression  of  price  competi¬ 
tion  by  concert  of  action  between  competitors  falls  under 
the  interdiction  of  Section  5  of  the  Federal  Trade  Com¬ 
mission  Act.  The  law  against  price  fixing  is  clearly  de¬ 
fined.  It  is  well  established  that  collective  action  to 
tamper  with  prices  is  illegal  per  se.  U.  S.  v.  Socony- 
Vacuum  Oil  Co. ,  Inc.  310  U.S.  150  (1940).  It  is  equally 
well  settled  law  that  the  Federal  Trade  Commission  can 
deal  with  price  fixing  under  its  power  to  prevent  unfair 
methods  of  competition.  FTC  v.  Cement  Institute.  333 
U.S.  683  (1948).  However,  it  is  appropriate  to  note  that 
the  Commission  has  in  many  cases  condemned  price  fix¬ 
ing  in  varied  forms  and  that  in  previous  actions,  it  has 
dealt  with  activities  very  similar  to  those,  in  issue  here. 
. . .  These  cases  outline  the  tests  for  conspiracy  and 
combination  under  modern  methods  of  corporate  behavi¬ 
our  and  demonstrate  the  broad  coverage  of  the  rule 
against  price  fixing.  It  is  not  only  outright  agreements 
upon  prices  that  the  Commission  may  reach,  but  any  and 
all  concerted  action  to  eliminate,  lessen  or  restrain 
price  competition." 

The  examiner  added  that  "Direct  evidence  of  conspir¬ 
acy  is  not  required  in  price  fixing  cases.  Concerted  ac¬ 
tion  to  eliminate  price  competition  constitutes  proof  of 
conspiracy  to  fix  prices." 

Joined  in  the  order  are  three  Baker  officials,  George 
B.  Buchan,  Richard  Hoyt  and  Arthur  H.  LaLime,  who 
were  cited  in  the  complaint  as  representative  of  all  its 
officials,  Board  of  Trustees  and  employees;  and  the  fol¬ 
lowing  members,  as  of  last  September  19: 

Ashbrook  Bakeries  Corp.,  Seattle. 

Albertson's,  Inc.,  Seattle. 

Baders'  Dutch  Bakeries,  Seattle. 

Baker  Boy  Bakery,  Seattle. 

Bake -Rite  Bakery,  Seattle. 

Bellinger  Bakery,  North  Bend. 

Best  Pie  Company,  Inc.,  Seattle. 

Big  Four  Donut,  Inc.,  Seattle. 

Blake's  Bakery,  Inc.,  Seattle. 

Bookter's  Seattle  Bakery,  Inc.,  Seattle. 

Buchan  Baking  Company,  Seattle. 

Butter -Krisp  Bakery,  Inc.,  Seattle. 

Boldt's  Western  Hotels  Food  Service,  Inc.,  Seattle. 

Carolyn's  Cakes,  Seattle. 

Caster's  Lake  City  Bakery,  Seattle. 

Continental  Baking  Company,  (Wonder  Bread  Division), 
(Hostess  Cake  Division),  Seattle. 

Frederick  &  Nelson,  (Bakery  Department),  Seattle. 

Gai's  Seattle  French  Baking  Co.,  Inc.,  Seattle. 

Golden  Rule  Bakery,  Inc.,  Seattle. 

Grandma  Cookie  Baking  Co.,  Inc.,  Seattle. 

Hansen  Baking  Company,  Inc.,  Seattle. 

Karl's  Bakery,  Everett. 


Kent  Bakery,  Kent. 

Langendorf  United  Bakeries,  Inc.,  (Bread  and  Cake 
Plants),  Seattle. 

Lippman's  Bakery,  Inc.,  Seattle. 

Lindsay's  Thrlftway  Market,  Seattle. 

Manning's,  Inc.,  Seattle. 

Richard's  Fried  Pies,  Inc.,  Seattle. 

Swiss  Pastry  &  Candy  Shop,  Seattle. 

Smith  &  Sonnleltner  Cookie  Co.,  McMinnville,  Oregon, 
(Seattle,  Washington). 

Van  de  Kamp's  Holland  Dutch  Bakers,  Seattle. 

Grand  Central  Bakery,  Aberdeen. 

Swanson's  Foods,  Inc.,  Aberdeen. 

Veldkamp's  Olympic  Bakery,  Aberdeen. 

Bame's  Ye  Olde  Home  Bakery,  Mount  Vernon. 
Bellingham  Baking  Company,  Bellingham. 

City  Bakery,  Mount  Vernon. 

Fortune's  Bakery,  Anacortes. 

Thrifty  Foods,  Burlington. 

Buchan  Baking  Company,  Tacoma. 

Continental  Baking  Company,  Tacoma.  > 

Golden  Rule  Bakery,  Inc.,  Tacoma. 

Hansen  Baking  Co.  of  Tacoma,  Inc.,  Tacoma. 

Jordan  Baking  Company,  Tacoma. 

Eddy  Bakeries  Company,  Inc.,  Yakima. 

Larson's  Bakery,  Yakima. 

Slgman  Food  Stores,  Yakima. 

Snyder's  Bakery,  Inc.,  Yakima. 

Trenerry's  Bakery,  Yakima. 

8/14/62 

ADVERTISING  ORDER  (7834) 

(Department  Store  Merchandise) 
The  Federal  Trade  Commission  has  ordered  Glmbel 
Brothers,  Inc.,  33rd  St.,  and  Broadway,  New  York  City, 
to  stop  making  deceptive  pricing  and  savings  claims  for 
any  merchandise  sold  In  Its  stores,  and  overstating  the 
size  of  rugs. 

This  order  Is  not  final.  Glmbel  has  20  days  to  file  ob¬ 

jections  to  the  proposed  order  and  FTC  staff  counsel  then 
has  another  10  days  to  file  a  reply  statement,  following 

which  the  Commission  will  enter  Its  final  order.  If  no 

objections  are  filed  to  the  proposed  order,  it  becomes 

the  final  order  of  the  Commission  automatically. 

The  Commission  vacated  an  Initial  decision  filed  last 
January  2  by  Hearing  Examiner  William  L.  Pack,  which 
would  have  dismissed  the  complaint  of  March  21,  1960 
for  failure  of  proof. 

In  its  opinion  by  Commissioner  Everette  MacIntyre, 
the  FTC  ruled  that  Gimbel's  advertisements  in  New  York 
City  and  Philadelphia  newspapers  for  rugs,  luggage,  re¬ 
frigerators  and  women's  coats  were  false  and  misleading. 

Specifically,  the  Commission  found  in  reversing  the 
examiner  that: 

Imported  rugs  offered  for  $49.95  and  $79  did  not 
represent  a  "comparable  value"  or  "compare  to"  rugs 
selling  at  $69.95  and  $197.95,  respectively,  as 
claimed.  Gimbel's  rugs  were  smaller  and  inferior  in 
grade,  quality  and  workmanship  to  rugs  selling  at  the 
higher  stated  prices. 

Rugs  were  falsely  advertised  as  being  9'  x  12'  and 
8'  x  10'  when  the  actual  measurements  were  8'7"  x 
11'7"  and  7'8"  x  9'8",  respectively.  Although  the  ad¬ 
vertisements  carried  the  disclaimer  "All  sizes  ap¬ 
proximate,"  it  was  in  such  very  small  print  as  to  be 
not  readily  noticeable.  Moreover,  the  disparity  be¬ 
tween  the  stated  and  actual  sizes  of  the  rugs  was  too 
great  to  be  bridged  by  the  word  "approximate." 

Advertising  misrepresented  that  luggage  offered  at 
prices  ranging  from  $6.98  to  $15.98  were  "usually," 
"reg."  and  "sold  last  week  at  Gimbel’s  for  9.98  to 


24.98."  In  reality,  Glmbel  had  not  previously  sold 
this  luggage  at  the  higher  amounts. 

The  purported  regular  retail  prices  ("list  prices") 
for  hot  point  refrigerators  compared  in  a  New  York 
City  newspaper  advertisement  with  Gimbel's  consid¬ 
erably  lower  selling  prices  were  higher  than  the 
prices  generally  charged  by  retailers  in  the  New  York 
City  trade  area. 

Gimbel  falsely  represented  that  certain  women's 
cashmere  coats  were  reduced  from  stated  higher 
"reg."  or  "originally"  prices  when  it  had  not  sold  or 
offered  them  previously  at  any  price. 

Purchasers  did  not  realize  the  savings  indicated  by 
these  deceptive  comparative  pricing  claims. 
Commissioner  MacIntyre  noted  that  in  dismissing 
charges  in  the  complaint  concerning  the  luggage  adver¬ 
tisement,  the  examiner  held  that  "the  admitted  false  ad¬ 
vertisement  was  'a  single  and  Isolated  Instance  . . . 
wholly  unauthorized  by  respondent*  and,  therefore,  'in¬ 
sufficient  to  warrant  the  issuance  of  a  cease  and  desist 
brder.'  The  dismissal  is  buttressed  by  the  hearing  ex¬ 
aminer's  conclusion  that  'no  sound  basis  appears  for  a 
finding  or  conclusion'  that  the  term  'usually'  is  inter¬ 
preted  by  the  buying  public  as  meaning  that  the  adver¬ 
tiser  had  previously  sold  the  luggage  at  the  higher  stated 
prices." 

These  conclusions,  the  Commission  ruled,  "are  so 
fundamentally  and  patently  erroneous  that  reversal 
might  properly  be  ordered  without  opinion  comment.  In 
the  first  place,  it  is  ridiculous  to  characterize  respond¬ 
ent's  advertisement  as  a  'single  isolated  Instance.'  This 
respondent  has  been  using  misleading  advertising  and  la¬ 
beling  for  a  long  time  and  this  Commission  has  been  re¬ 
quired  to  proceed  against  it  again  and  again.  *  *  *  But 
even  if  respondent's  proclivity  for  misleading  advertis¬ 
ing  was  unknown  to  the  hearing  examiner,  it  would  be 
error  to  label  an  advertisement  appearing  in  the  Sunday 
edition  of  the  New  York  Times  as  an  Isolated  Instance. 

As  a  matter  of  fact,  this  very  point  was  laid  to  rest  by 
the  United  States  Court  of  Appeals  for  the  Seventh  Cir¬ 
cuit  in  a  decision  Involving  this  same  respondent  *  *  *. 

"The  hearing  examiner's  inability  to  determine  the 
public  understanding  of  the  word  'usually'  as  employed 
in  this  advertisement  is  incomprehensible.  Even  assum¬ 
ing,  as  the  hearing  examiner  mistakenly  thought,  that 
this  is  a  case  of  first  impressipn  and  that  the  courts  had 
not  affirmed  Commission  findings  based  solely  on  a 
reading  of  an  advertisement  that  the  word  'usually'  is  un¬ 
derstood  by  the  purchasing  public  to  refer  to  the  seller's 
recent  regular  price  *  *  *,  it  is  still  inconceivable  that 
anyone  would  be  confused  or  uncertain  as  to  the  meaning 
of  the  word  when  employed  in  conjunction  with  the  phrase 
'sold  last  week  at  Gimbel's  for  9.98  to  24.98.'  When  so 
used,  the  word's  meaning  is  crystal-clear  for  the  adver¬ 
tisement  itself  provides  the  definition. 

"But  even  when  employed  alone,  the  word  'usually'  and 
its  synonymic  companion  'regularly'  convey  to  the  public 
the  impression  that  the  advertiser's  recent  usual  or  reg¬ 
ular  price  is  being  referred  to.  This  has  been  our  con¬ 
stant  holding  for  a  long  period  of  time  and  is  the  only 
reasonable  and  logical  interpretation  possible.  We  can¬ 
not  even  find  in  good  conscience  that  these  words  are  am¬ 
biguous,  but  even  if  we  could,  it  would  avail  respondent 
nothing  since  enjoinable  deception  would  still  exist.  *  *  * 
After  all,  the  respondent  had  the  whole  English  lexicon  at 
its  disposal  and  must  be  held  to  account  for  the  choice  it 
made  for  it  is  exiomatic  that  writers  '. . .  whose  inten¬ 
tions  require  no  concealment,  generally  employ  the 
words  which  most  directly  and  aptly  describe  the  ideas 
they  intend  to  convey  . . . ' " 

Turning  to  the  FTC's  "Guides  Against  Deceptive 


Pricing,  M  issued  on  October  2,  1958,  Commissioner 
Mac  Intyre  said:  "As  we  stated  in  Arnold  Constable 
Corporation  (Docket  7657,  June  12,  1961),  they  are  not 
substantive  law  in  and  of  themselves,  but  this  does  not 
mean  that  they  may  be  completely  ignored  and  rejected  in 
the  fashion  herein  accomplished. 

"What,  then,  is  the  proper  status  of  the  'Guides' 
with  respect  to  a  Commission  proceeding?  When  viewed 
as  a  compilation  and  summary  of  the  expertise  acquired 
by  the  Commission  from  having  repeatedly  decided  cases 
dealing  with  identical  false  claims,  the  roLe  of  the 
'Guides*  becomes  apparent.  They  serve  to  inform  the 
public  and  the  bar  of  the  interpretation  which  the  Com¬ 
mission,  unaided  by  further  consumer  testimony  or 
other  evidence,  will  place  upon  advertisements  using  the 
words  and  phrases  therein  set  out.  It  is  our  view  that 
words  and  phrases  of  the  type  set  out  in  the  'Guides' 
must  be  consistently  dealt  with  by  the  Commission  or  its 
decision  will  have  no  meaning  or  value.  Only  by  con¬ 
sistent  interpretation  can  some  order  be  brought  to  the 
semantic  jungle  of  advertising.  By  way  of  example,  the 
court's  words  in  Bankers  Securities  Corporation  v. 
Federal  Trade  Commission  *  *  *  are  particularly  apt: 

'If  different  merchants  may  use  the  words  "regular"' 
and  "usual"  at  different  times  to  indicate  either  their 
own  normal  prices  or  the  normal  prices  of  their  com¬ 
petitors,  confusion,  detrimental  to  buyers  and  sellers 
alike,  may  well  be  created  as  to  the  meaning  of  much 
advertising.'"  ---  8/14/62 

DISCRIMINATORY  CONSENT  ORDERS  (C-155, 

ALLOWANCES  157  to  166,  173  to  184,  187, 

(RP)  200)  (Publications) 

The  Federal  Trade  Commission  has  issued  25  consent 
orders  forbidding  publishers  and  national  distributors  of 
magazines,  comic  books  and  paperbacks  to  discriminate 
among  competing  customers  in  paying  promotional  allow¬ 
ances. 

The  case  numbers,  respondents,  their  addresses, 

(New  York  City  unless  otherwise  stated),  and  publications 
are: 

155,  Williams  Press,  Inc.,  99  N.  Broadway,  Albany, 
N.  Y.  "Flower  Grower." 

157,  Johnson  Publishing  Co.,  Inc.,  1820  S.  Michigan 
Ave.,  Chicago,  Ill.,  "Ebony,"  "Jet,"  "Tan,"  "Hue," 
and  "Negro  Digest." 

158,  Gernsback  Publications,  Inc.,  154  W.  14th  St. , 
"Radio-Electronics." 

159,  Mercury  Press,  Inc.,  347  E.  53rd  St., 

"Fantasy  &  Science  Fiction"  and  "Best-seller  Mystery." 

160,  Feature  Publications,  Inc.,  and  Paul  Epstein, 
its  president,  32  W.  22nd  St.,  "True  Men,"  "Young 
Love,"  "Army  Fun,"  "Young  Romance,"  "Guilty"  and 
"Broadway  Laughs." 

161,  Ballantine  Books,  Inc.,  101  Fifth  Ave.,  Paper¬ 
backs. 

162,  Ideal  Publishing  Corp.,  295  Madison  Ave., 
"Movie  Life,"  "Movie  Stars,"  "TV  Star  Parade,"  and 
"Personal  Romances." 

163,  Flying  Eagle  Publications,  Inc.,  and  Michael 
St.  John,  an  officer,  545  Fifth  Ave.,  "Manhunt, "  and 
"Nugget." 

164,  Paperback  Library,  Inc.,  152  W.  42nd  St., 
Paperbacks. 

165,  The  Ring,  Inc.,  307  W.  49th  St.,  "Ring." 

166,  Berkley  Publishing  Corp.,  15  E.  26th  St., 
Paperbacks. 

173,  Belmont  Productions,  Inc.,  66  Leonard  St., 
Paperbacks. 

174,  Sterling  Group,  Inc.,  260  Park  Ave.,  South, 
"Movie  Mirror,"  "Real  Confessions,"  "TV  &  Movie 

/ 


Screen,"  "Movie  Mirror  Yearbook"  and  "Beauty 
Mirror";  Publication  House,  Inc.,  and  Morris  S. 

Latzen,  their  president,  '"iV  Picture  Life,"  "Teen 
Time"  and  "Hollywood  Secrets  Annual." 

176,  Archie  Comic  Publications,  Inc.,  241  Church 
St.,  "Archie,"  "Jughead"  and  "Pep";  Close  Up,  Inc., 
"Betty  and  Veronica,"  "Katy  Keen"  and  "Laugh"; 

Radio  Comics,  Inc.,  and  Louis  H.  Sllberklelt,  John  L. 
Goldwater  and  Maurice  Coyne,  their  president,  vice 
president  and  secretary-treasurer,  respectively,  "The 
Fly"  and  "Katy  Keene  Pinup." 

177,  By-Line  Publications,  Inc.,  and  its  president, 

Hy  Steirman,  152  W.  42nd  St. ,  "Confidential"  and 
"Whisper." 

178,  Stanley  Publications,  Inc.,  and  Stanley  P.  and 
Michael  Morse,  its  president  and  secretary,  respec¬ 
tively,  261  Fifth  Ave.,  "All-Men,"  "Fresh  and  Salt 
Water  Fishing,"  "Guns  and  Games,"  "Real  Men," 
"Man's  Adventure,"  "Picture  Spotlight,"  "Popular 
Screen,"  "Popular  TV,"  "Battle  Cry"  and  "Conflict." 

*  179,  Peterson  Publishing  Co.,  5959  Hollywood 

Blvd.,  Los  Angeles,  Calif.,  "Motor  Trend, "  "Hot 
Rod,"  "Car  Craft"  and  "Guns  and  Ammo";  Trend 
►  Books,  Inc.,  "Pro  Football,"  "Custom  Cars, "  "Model 
Railroad"  and  "Sport  Car  Specials";  Quinn  Publica¬ 
tions,  Inc.,  "Motor  Life";  'Teen  Publications,  Inc., 
and  Robert  E.  Peterson,  their  president,  "'Teen." 

180,  E.  C.  Publications,  Inc.,  850  Third  Ave., 

"Mad, "  "Worst  From  Mad"  and  "More  Trash  From 
Mad." 

181,  Publication  Management  Corp. ,  and  Jules  J. 
and  Arthur  Warshaw,  its  president  and  secretary,  re¬ 
spectively,  11  E.  17th  St.,  "Tempo,"  "TV  Girls  and 
Gags,"  "Man's  Point  of  View,"  "Bold"  and  "Chicks 
and  Chuckles." 

182,  Harvey  Publications,  Inc.,  1860  Broadway, 
"Blondie, "  "Dagwood, "  "Mutt  &  Jeff,  "  "Sad  Sack, " 
"Dick  Tracy"  and  "Joe  Palooka";  Harvey  Hits,  Inc., 
"Harvey  Hits,"  "Sad  Sack  and  the  Sarge"  and  "Sad 
Sack's  Funny  Friends";  Illustrated  Humor,  Inc.,  "Hot 
Stuff"  and  "Hot  Stuff  Sizzler";  Harvey  Enterprises, 

Inc.,  "Little  Dot,"  "Richie  Rich"  and  "Mutt  &  Jeff 
Jokes";  Harvey  Picture  Magazines,  and  their  officials, 
Alfred,  Leon  and  Robert  Harvey,  "Little  Lotta, " 
"Playful  Little  Audrey"  and  "Wendy." 

183,  Popular  Publications,  Inc.,  205  E.  42nd  St. , 
"Argosy"  and  "Railroad." 

200,  Male  Publishing  Corp.,  655  Madison  Ave. , 
"Male";  Atlas  Magazines,  Inc.,  "Stag,"  "My  Confes¬ 
sions";  Official  Magazine  Corp.,  "My  Romance," 
"Screen  Stars,"  "True  Action,"  and  "True  Secrets"; 
Cannon  Publishers  Sales  Corp.,  Comics;  Bard  Pub¬ 
lishing  Corp. ,  Comics;  Interstate  Publishing  Corp., 
"Movie  World";  Hercules  Publishing  Corp.,  Comics; 
Leading  Magazine  Corp.,  Comics;  Zenith  Publishing 
Corp.,  "Men";  Vista  Publications,  Inc.,  and  Martin 
Goodman,  an  officer  of  each  concern  and  the  control¬ 
ling  member  of  a  partnership  trading  as  Magazine 
Management  Corp.  Through  this  partnership  he  con¬ 
trols  about  48  publishers  and  distributors  of  various 
publications.  Magazines  and  Comics. 

187,  Pyramid  Publications,  Inc.,  444  Madison  Ave., 
"Men's  Magazine." 

The  national  distributors  are  Publishers  Distributing 
Corp.,  1841  Broadway,  New  York  City  (C-184);  and  Kable 
News  Co.,  16  S.  Wesley  Ave.,  Mount  Morris,  Ill.  (C-175). 

The  FTC's  complaints  charge  that  the  respondents  have 
violated  Section  2(d)  of  the  Robinson- Patman  Amendment 
to  the  Clayton  Act  by  making  promotional  payments  to 
some  customers  without  making  them  available  on  pro¬ 
portionally  equal  terms  to  all  other  customers  who 


compete  with  the  recipients  in  distributing  the  publica¬ 
tions. 

The  cease  and  desist  orders  were  contained  in  separate 
agreements  between  the  respondents  and  FTC  staff  coun¬ 
sel,  which  the  Commission  accepted. 

The  agreements  are  for  settlement  purposes  only  and 
do  not  constitute  admissions  by  the  respondents  that  they 
have  violated  the  law.  —  8/15/62 

UNFAIR  PRACTICES  COMPLAINT  (8524) 

(Macaroni  Products) 

The  more  than  140  members  of  the  National  Macaroni 
Manufacturers  Assn.,  (NMMA)  139  N.  Ashland  Ave., 
Palatines,  Ill.,  have  been  charged  by  the  Federal  Trade 
Commission  with  illegally  rigging  the  price  of  durum 
wheat  and  suppressing  competition  as  to  quality  macaroni 
products. 

Joined  in  the  FTC's  complaint  are  five  officers  of 
NMMA,  Emanuele  Ronzoni,  Jr.,  Albert  Ravarino,  Fred 
Spadafora,  Robert  I.  Cowen  and  Robert  M.  Green;  and 
three  member  companies,  Ronzoni  Macaroni  Co.,  59-02 
Northern  Blvd. ,  Long  Island,  N.  Y.,  Ravarino  & 

Freschi,  Inc.,  4651  Shaw  Blvd.,  St.  Louis,  Mo.,  and 
Superior  Macaroni  Co.,  704  Colver  St.,  Los  Angeles,  *' 
Calif.,  named  as  representative  of  the  entire  member¬ 
ship  of  the  association. 

According  to  the  complaint,  respondent  members  of 
the  association  constitute  most  of  the  nation's  manufac¬ 
turers  of  macaroni  products  and  their  annual  sales  have 
a  valuation  of  more  than  $100  million.  Quality  macaroni 
and  spaghetti  are  made  from  semolina  which  is  produced 
from  durum  (wheat).  Durum  is  traded  on  the  Minneapolis 
Grain  Exchange  in  which  demand  and  supply  factors  oper¬ 
ate  to  establish  price  levels.  The  demand  for  durum 
products  stems  almost  entirely  from  macaroni  manufac¬ 
turers. 

The  FTC's  complaint  alleges  that  on  or  about  August 
16,  1961,  at  a  durum  conference  in  Minneapolis,  spon¬ 
sored  by  the  NMMA,  respondents  adopted  a  resolution 
effective  September  1,  that  durum  millers  should  offer  a 
blend  of  50%  durum  and  50%  other  types  of  wheat  and 
that  macaroni  manufacturers  should  use  these  50-50 
blends  in  producing  their  products  during  the  current 
crop  year. 

The  complaint  charges  that  these  practices: 

Have  a  dangerous  tendency  unduly  to  lessen  competi¬ 
tion  and  create  monopoly; 


Have  the  effect  of  eliminating  quality  competition  in 
macaroni  products; 

Tend  to  prevent  prices  for  durum  from  becoming  es¬ 
tablished  by  free  competition,  as  for  example,  the 
resolution  to  use  a  50-50  blend  of  semolina  and  other 
flours  had  the  effect  of  doubling  the  available  supply  of 
durum  or  reducing  by  one  half  the  demand  for  it  so 
that  the  growers  were  deprived  of  the  benefit  of  inter¬ 
action  between  the  actual  supply  and  the  normal  de¬ 
mand; 

Destroy  the  market  for  macaroni  products  by  lower¬ 
ing  their  quality; 

Deprive  the  consuming  public  of  the  high  quality 
macaroni  products  to  which  they  are  entitled  under  a 
free  competitive  systejn; 

Are  unfair  within  the  intent  and  meaning  of  Section  5 
of  the  FTC  Act. 

The  respondents  are  granted  30  days  to  file  answer  to 
the  complaint.  ---  8/15/62 

SUPPLEMENTAL  news  release 

The  Federal  Trade  Commission's  news  release  of 
Tuesday,  August  14,  announcing  issuance  of  an  order 
(D.  7834)  against  Gimbel  Brothers,  Inc.,  New  York  City, 
failed  to  disclose  that  Commissioner  Philip  Elman  con¬ 
curred  only  in  the  result  reached  by  the  Commission. 

8/16/62 
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ADVERTISING  CONSENT  ORDER  (C -502) 

(Seat  Covers  -  Auto  Tops) 

Four  chain  retailers  of  seat  covers  and  auto  tops  have 
consented  to  an  order  halting  deceptive  pricing,  saving 
and  guarantee  claims,  the  Federal  Trade  Commission 
announced  today. 

The  four  concerns  are  Seat  Cover  Charlie,  Inc.,  of 
Fort  Wayne,  Indiana,  211  E.  Superior  St.,  Fort  Wayne; 
Seat  Cover  Charlie,  Inc.,  of  Indianapolis,  Indiana,  2409 
E.  Washington  St.,  Indianapolis;  Charles  Fine  of  Louis¬ 
ville,  Inc.,  827  S.  8th  St.,  Louisville,  Ky.;  and  Seat 
Cover  Charlie,  Inc.,  of  Cincinnati,  Ohio,  1684  Central 
Parkway,  Cincinnati. 

Charles  B.  Fine,  their  chief  executive  officer,  Is 
joined  In  the  cease  and  desist  order.  It  was  contained  In 
an  agreement  between  the  respondents  and  FTC  staff 
counsel.  The  Commission  accepted  the  agreement, 
which  Is  for  settlement  purposes  only  and  does  not  con¬ 
stitute  an  admission  by  the  retailers  that  they  have  vio¬ 
lated  the  law. 

These  typical  claims  are  challenged  In  the  FTC's 
complaint: 

"PUFF  FABRIC  UPHOLSTERY  Not  $49.50  . . . 

Not  $34.50  NOT  EVEN  $29.95 

Full  Set  ONLY  $22" 

"Sattiday  Only!  $11 
Save  33%  today!  fabulous  fibre  seat  cover 
Regular  $15.95" 

"Vinyl  Top  Reg.  $79.50  $54  Written  Guarantee" 

The  complaint  alleges  the  merchandise  Is  not  offered 
at  substantial  reductions,  the  higher  amounts  are  not  the 
generally  prevailing  prices,  and  the  selling  prices  are 
neither  special  nor  lower  than  the  generally  prevailing 
prices,  as  represented. 

Further  charges  In  the  complaint  are  that  the  "Regu¬ 
lar"  and  "Reg."  prices  are  higher  than  the  respondents' 
actual  retail  prices  and  consequently  purchasers  do  not 
realize  claimed  savings,  and  that  the  merchandise  does 
not  carry  an  unconditional  or  unlimited  guarantee  as  Im¬ 
plied  but  the  guarantees  are  subject  to  limitations  and 
conditions  not  revealed  In  the  advertising.  6/6/63 


REPRESENTATION  COMPLAINT  ( 8573) 

(Watch  Cases) 

The  following  two  affiliated  New  York  City  concerns 
are  charged  In  a  Federal  Trade  Commission  complaint 
announced  today  with  misrepresenting  the  composition, 
quality  and  origin  of  their  watch  cases: 

W.M.R.  Watch  Case  Corp. ,  and  Sheldon  Parker, 
an  official;  and 

W.M.R.  Watch  Case  Co.,  the  partnership  of  Mr. 
Parker  and  Sophia  K.  Cohen  Huff.  Their  office  Is  at 
188  W.  4th  St. 

The  FTC's  complaint  alleges  that  certain  of  W.M.R.'s 
watch  case  bezels  composed  of  base  metal  are  treated  to 
simulate  gold,  sliver  and  stainless  steel  but  their  true 
metal  composition  Is  not  disclosed,  and  that  this  mis¬ 
leads  members  of  the  purchasing  public. 

Some  bezels  appear  to  be  "rolled  gold  plate,"  "gold 
filled"  or  "solid  gold"  and  no  disclosure  is  made  that 
they  consist  of  a  stock  of  base  metal  to  which  has  been 


electrolytically  applied  a  very  thin  and  unsubstantial 
flashing  or  coating  of  precious  metal,  the  complaint 
says.  This  practice,  It  charges,  is  deceptive  and  con¬ 
fusing  to  the  consuming  public  unless  the  thin  and  unsub¬ 
stantial  character  of  the  flashing  or  coating  is  disclosed 
by  an  appropriate  marking. 

A  further  allegation  Is  that  watch  cases  marked  and 
advertised  as  "water  resistant"  are  not. 

The  respondents,  the  complaint  continues,  import 
watch  cases  from  Hong  Kong  but  do  not  disclose  the  ori¬ 
gin  except  on  the  inside  of  the  bezel  which  cannot  be 
seen  by  the  public  after  the  watch  movements  have  been 
assembled  into  the  cases.  In  many  instances  the  move¬ 
ments  encased  by  respondents'  customers  are  imported 
from  Switzerland  and  are  marked  "Swiss."  Therefore, 
the  complaint  alleges,  In  the  absence  of  an  adequate  dis¬ 
closure  that  the  cases  originate  in  Hong  Kong,  the  public 
understands  and  believes  them  to  be  domestic  or  Swiss, 
a  fact  of  which  the  Commission  takes  official  notice. 
Official  notice  also  is  taken  of  the  fact  that  a  substantial 
portion  of  the  purchasing  public  has  a  preference  for 
domestic  or  Swiss  watch  cases. 

The  respondents  are  granted  30  days  In  which  to  file 
answer  to  the  complaint.  —  6/7/63 

ADVERTISING  PROPOSED  FINAL  ORDER  (8483) 

(Auto  Paint  Jobs) 

Earl  Scheib,  Inc.,  8737  Wilshire  Blvd.,  Beverly 
Hills,  Calif.,  a  nationwide  chain  of  automobile  paint  and 
repair  shops,  has  been  ordered  by  the  Federal  Trade 
Commission  to  discontinue  its  bait  advertisements  and 
deceptive  pricing,  savings  and  guarantee  claims. 

The  FTC's  proposed  final  order,  accompanied  by  an 
opinion  by  Commissioner  Everette  MacIntyre,  also  cites 
the  concern's  president,  Earl  Scheib. 

This  order  is  not  final.  The  respondents  have  20  days 

to  file  exceptions  to  it  and  FTC  staff  counsel  then  has 

another  10  days  to  file  a  reply,  following  which  the 

Commission  will  enter  its  final  order.  If  no  exceptions 

are  filed  to  the  proposed  order,  it  will  become  the 

FTC's  final  order  automatically. 

The  Commission  modified  and  then  adopted  an  initial 
decision  filed  last  December  4  by  Hearing  Examiner 
Andrew  C.  Goodhope.  The  examiner  had  issued  an  or¬ 
der  to  cease  and  desist  against  the  respondents  after 
ruling  that: 

The  purported  special  reduction  or  bargain  price  of 
$29.95  for  a  paint  job  ("Special  this  week"  and  "for 
limited  time")  is  the  usual  price; 

Advertising  for  Scheib's  $19.95  paint  job  (1)  was 
used  to  attract  customers  who  could  then  be  switched 
to  the  $29.95  job,  and  (2)  falsely  stated  "a  variety  of 
beautiful  colors"  was  available  when  actually  there 
were  "only  a  very  few  (two  to  ten)  selections  of  unde¬ 
sirable  colors";  and 

Scheib's  failure  to  disclose  in  advertising  that  its 
3 -year  guarantee  on  paint  jobs  is  a  "pro  rata"  guaran¬ 
tee  constitutes  "false  and  misleading  advertising." 

The  company  objected  only  to  that  provision  of  the  ex¬ 
aminer's  order  prohibiting  bait  advertisements,  claiming 
that  it  is  too  broad  and  also  is  vague  and  uncertain, 
Commissioner  MacIntyre  pointed  out. 


"The  facts,”  he  said,  "upon  which  this  prohibition  Is 
based  as  revealed  by  the  record  can  be  briefly  stated. 

The  respondents  operate  a  nationwide  chain  of  automo¬ 
bile  painting  shops.  While  their  regular  and  usual  price 
of  painting  an  automobile  Is  $29.95,  they  on  occasion  ad¬ 
vertise  to  paint  'any  car'  In  a  'variety  of  colors'  for  a 
limited  time  for  $19.95.  The  hearing  examiner  found 
upon  reliable  evidence  that  one  of  the  purposes  of  this 
special  advertising  offer  was  to  entice  prospective  cus¬ 
tomers  Into  the  respondents'  paint  shops,  and  to  there 
try  to  sell  them  the  $29.95  paint  job.  The  evidence  re¬ 
veals  that  respondents  used  two  techniques  to  switch 
customers  to  the  more  expensive  job.  Salesmen  were 
Instructed  to  advise  prospective  customers  and  did  ad¬ 
vise  them  that  the  paint  used  In  the  $19.95  job  was  Infe¬ 
rior  to  that  used  In  the  higher  priced  job.  They  also 
disparaged  It  by  advising  customers  that  It  was  a  flat 
paint  and  that  It  did  not  contain  silicones.  The  other 
procedure  used  was  to  offer  the  prospective  customer 
such  a  limited  choice  of  colors  that  they  would,  upon 
their  own  volition,  ask  for  the  more  expensive  paint  job. 
The  record  reveals  that  some  of  respondents'  outlets 
offered  the  prospects  only  two  colors,  and  apparently  the 
maximum  offered  by  any  outlet  was  ten  colors.  The 
colors  themselves  were  apparently  not  very  desirable, 
for  one  witness  described  them  as  'off'  colors,  'flash' 
colors,  and  colors  you  do  not  ordinarily  see  on  cars. 
Another  described  the  colors  as  'hideous.' 

"It  Is  the  Commission's  conclusion  based  upon  Its  re¬ 
view  of  the  facts  In  evidence,  that  the  primary  purpose 
of  the  $19.95  paint  job  advertising  was  to  Induce  pros¬ 
pects  to  call  at  respondents'  places  of  business  where  an 
attempt  would  be  made  to  switch  them  to  the  higher 
priced  $29.95  job.  This  Is,  in  short,  a  typical  'bait  and 
switch'  promotion  scheme,  and  it  does  violate  the 
Federal  Trade  Commission  Act." 

The  Commission  added  that  the  form  of  order  sug¬ 
gested  by  Scheib  "is  much  to  narrow  to  cope  with  the 
bait  advertising  practices  utilized  by  respondents.  It  Is 
the  Commission's  view  that  bait  advertising  orders 
should  Inveigh  against  failure  to  disclose  any  material 
facts  In  advertisements  designed  to  lure  prospects  to  the 
advertisers'  places  of  business  for  the  purpose  of  ob¬ 
taining  leads  or  prospects  for  the  sale  of  merchandise 
higher  In  price  than  that  advertised.  To  accomplish 
these  ends,  we  shall  enter  an  order  In  lieu  of  Paragraph 
Two  of  the  hearing  examiner's  order  which  will  direct 
respondents  to  cease  and  desist  from: 

2.  Advertising  or  offering  to  paint  an  automobile  at 
an  attractively  low  price  for  the  purpose  of  obtaining 
leads  or  prospects  for  the  sale  of  a  more  expensive 
painting  job,  unless  all  material  details  of  the  low 
price  job,  Including  the  colors  and  comparative  quality 
of  paints  available,  are  clearly  and  conspicuously  dis¬ 
closed." 

Commissioner  MacIntyre  also  noted  that  the  provision 
of  the  examiner's  order  halting  pricing  and  savings  mis¬ 
representations  "Is  clouded  by  its  uncertain  construction. 
To  correct  this  deficiency  and  without  intending  thereby 
to  affect  in  any  manner  Its  scope,  the  Commission  has 
modified  Paragraph  One  and  will  set  aside  the  hearing 
examiner's  version."  ---  6/8/63 

ADVERTISING  ANSWERS  (8568)  (Land) 

The  following  two  concerns  selling  land  In  Lake  Valle, 
Oreg.,  have  denied  false  advertising  charges  Issued 
against  them  last  May  1  by  the  Federal  Trade  Commis¬ 
sion: 

Harney  County  Land  Development  Corp.,  417  S. 
Jefferson  St.,  Chicago,  Ill.,  and  John  M.  Phillips, 


Jack  C.  Cherbo  and  Richard  D.  Walker,  Its  officials; 
and 

Harney  County  Escrow  Co. ,  Inc.,  150  W.  Washing¬ 
ton  St.,  Burns,  Oreg.,  and  Willis  F.  Bardwell,  an 
officer  of  the  concern. 

Typical  allegations  In  the  FTC's  complaint  were  that 
the  land  offered  for  sale  is  not,  as  represented: 

Located  "In  The  West's  Greatest  Recreation  Area"; 

Located  in  close  proximity  to  hunting,  fishing, 
swimming,  _skitng,  boating  or  similar  recreational 
facilities  /"HUNT!  FISH!  SWIM"!  "...  swimming 
and  skiing^  camping  and  boating  ...  outdoor  barbe¬ 
cues 

Located  In  an  area  which  has  a  moderate  or  temper¬ 
ate  climate  /*Sunny,  Invigorating  cllmate/7  with  "300 
days  of  warm,  wonderful  sunshine  throughout  the 
year”  or  year  round  outdoor  living  /^Four  Seasons  of 

Outdoor  Llfe/7; 

Adjacent  or  close  to  U.  S.  Highways  20  or  395  or 
any  other  U.  S.  Highway;  and 

Near  an  adequate  supply  of  water  which  Is  available 
to  purchasers  or  near  readily  available  electricity  for 
home  use  since  the  purchaser  must  bear  the  cost  of 
'bringing  the  current  from  the  existing  power  lines  to 
his  property. 

Denying  this,  the  respondents  assert  that  the  above 
representations  are  "in  fact  true." 

The  complaint  also  had  charged  that  promotional  ma¬ 
terial  falsely  represented  the  land  (1)  has  a  value 
greater  than  the  offering  price  and  Is  likely  to  Increase 
in  value  as  much  as  5000%  of  the  present  value,  and  (2) 
lies  In  a  fertile  valley  and  Is  suitable  for  cultivation. 

Concerning  these  two  allegations,  the  respondents 
"deny  that  any  representation  has  been  made  concerning 
either  the  value  or  suitability  for  cultivation  of  the  real 
estate  known  as  Lake  Valley  as  alleged.1' 

The  respondents  aver  that  the  Commission  refused 
them  the  opportunity  for  a  "pre- Investigational  confer¬ 
ence"  for  the  purpose  of  determining  any  objections  the 
Commission  staff  might  have  to  statements  In  their  land 
advertisements. 

In  requesting  dismissal  of  the  complaint,  the  respond¬ 
ents  declare  they,  five  months  prior  to  the  Issuance  of 
the  complaint,  "notified  the  Commission's  staff  that  all 
advertising  had  been  voluntarily  discontinued.  The  Com¬ 
mission's  staff  was  advised  that  each  respondent  would 
submit  a  sworn  statement  to  the  Commission  In  which 
each  would  agree  not  to  resume  advertising  or  dissemi¬ 
nate  any  advertisement  pertaining  to  the  sale  of  any  real 
estate  until  prior  approval  of  such  advertisements  had 
been  given  by  the  Commission  or  Its  staff.  The  only  re¬ 
sponse  to  this  unilateral  commitment  by  respondents 
was  the  issuance  of  the  Complaint  and  publication  thereof 
prior  to  service  of  the  Complaint  upon  any  of  the  re¬ 
spondents."  —  6/11/63 

RESTRAINT  OF  TRADE  COMPLAINT  (8574) 

(Soft  Ice  Cream) 

The  Federal  Trade  Commission  has  charged  Carvel 
Corp.,  430  Nepperhan  Ave.,  Yonkers,  N.  Y.,  and  six 
allied  companies  with  Illegally  lessening  competition 
through  numerous  restrictions  placed  upon  Carvel's 
Independent  franchised  soft  ice  cream  dealers. 

The  six  other  companies --all  located  at  the  above  ad¬ 
dress- -cited  In  the  complaint  and  their  functions  are: 

Darl-Freeze  Stores,  Inc.,  selling  and  leasing  ma¬ 
chinery  and  products; 

Franchised  Stores  of  New  York,  Inc.,  Stores  of 
Pennsylvania,  Inc.,  and  Darl-Freeze  Stores  of  New 
Jersey,  Inc.,  licensing  franchised  dealers  and  selling 
products; 


Chain  Locations  of  America,  Inc.,  negotiates  for 

sites  for  franchised  stores; 

Carvehlcle  Corp.,  licensing  franchised  dealers  and 

sale  of  Carvel  designed  Ice  cream  trucks  and  products. 

Thomas  and  Agnes  Carvel  also  are  named  In  the  com¬ 
plaint  as  officers  of  each  corporation.  Mr.  Carvel  Is 
owner  of  various  "Carvel,”  "Darl-Freeze"  and  "Flying 
Saucer"  trademarks  and  "Carvel"  service -marks. 

According  to  the  complaint,  Carvel  Is  a  manufacturer 
of  soft  Ice  cream  equipment.  In  1947  It  began  establish¬ 
ing  a  network  of  dealers  who  operate  roadside  stands  or 
vehicles  that  sell  "Carvel"  and  "Darl-Freeze"  soft  Ice 
cream  products.  Carvel  created  some  300  Independent 
dealers  to  whom  It  sells  soft  Ice  cream  mix,  commis¬ 
sary  goods,  equipment  and  other  products.  In  addition 
to  the  proceeds  from  the  sale  of  these  Items,  It  also  re¬ 
ceives  royalties  from  the  dealers.  In  1959,  total  sales 
amounted  to  approximately  $5,000,000. 

The  complaint  alleges  that  the  franchise  agreement  be¬ 
tween  the  concerns  and  the  dealers  (1)  provides  that 
dealers  may  purchase  products  only  from  Carvel  or  its 
designated  source,  (2)  precludes  dealers  from  selling 
products  or  merchandise  not  authorized  by  Carvel,  and 
(3)  forces  dealers  to  purchase  unnecessary  or  undeslfed 
equipment. 

Also,  the  complaint  charges  that  to  compel  dealers  to 
comply  with  these  restrictions,  Carvel  (1)  threatens 
them  with  cancellation  of  their  franchise  agreement  and 
legal  action  If  products  are  purchased  from  non- 
authorlzed  sources  or  If  unauthorized  products  are  sold, 

(2)  polices  them  by  a  rigid  system  of  surveillance  to  de¬ 
termine  if  such  products  are  being  purchased  or  sold, 

(3)  has  agreements  with  dairies  and  other  suppliers 
which  provide  that  the  products  they  sell  to  dealers  must 
carry  Carvel's  name  only  and  which  give  them  exclusive 
areas  of  distribution,  outside  of  which  they  cannot  sell  to 
dealers,  (4)  threatens  legal  action  against  non -designated 
suppliers  who  try  to  sell  products  to  dealers,  and  (5)  has 
agreements  with  dairies  and  other  suppliers  which  fix 
prices  paid  by  Carvel's  dealers  and  provide  Carvel  with 
commissions,  "overrides,"  rebates  or  other  payments 
for  sponsoring,  recommending,  urging,  inducing  or 
promoting  the  sale  of  such  supplier's  products. 

The  complaint  further  charges  that  the  use  of  these  re¬ 
strictive  agreements  deprives  a  substantial  number  of 
the  dealers  of  their  right  to  act  as  Independent  business¬ 
men;  forecloses  a  substantial  amount  of  business  to 
Carvel's  competing  manufacturers,  distributors,  whole¬ 
salers  and  other  vendors;  coerces  dealers  into  complying 
with  such  agreements  in  various  ways,  including  unrea¬ 
sonably  restricting  dealers'  activities  after  termination 
of  their  franchises;  and  Injures,  lessens,  prevents  and 
destroys  competition  between  competing  Carvel  desig¬ 
nated  dairies  and  other  suppliers  and  non -designated 
manufacturers,  distributors,  wholesalers  and  vendors. 

These  illegal  agreements  unduly  hinder  and  restrain 
competition  in  the  sale  of  soft  ice  cream  and  other  prod¬ 
ucts  and  constitute  unfair  methods  of  competition  in  vio¬ 
lation  of  Section  5  of  the  FTC  Act,  the  complaint  alleges. 

6/12/63 

The  Federal  Trade  Commission  announced  today  that 
its  staff  has  been  ordered  to  investigate  the  use  of  audi¬ 
ence  ratings  by  broadcasters,  advertising  agencies  and 
advertisers  to  determine  whether  their  practices  violate 
the  Federal  Trade  Commission  Act.  The  inquiry  is  being 
coordinated  with  the  Federal  Communications  Commis¬ 
sion  and  that  agency  will  be  advised  of  any  findings  of  law 
violation  by  broadcasters. 

In  December  1962,  the  Federal  Trade  Commission  or¬ 
dered  three  of  the  larger  rating  services  to  cease  and 


desist  from  misrepresenting  the  accuracy  or  reliability 
of  their  measurements,  data  or  reports.  The  use  by 
broadcasters  and  others  of  those  measurements,  data 
and  reports  was  not  included  in  that  consideration. 

Hearings  by  the  Special  Subcommittee  on  investigations 
of  the  House  Committee  on  Interstate  and  Foreign  Com¬ 
merce  have  developed  substantial  information  concerning 
the  ratings  and  the  manner  in  which  they  are  used.  The 
Commission  intends  to  base  its  investigation  on  that  in¬ 
formation  and  correct  any  misrepresentation  or  other 
practice  violating  the  Federal  Trade  Commission  Act. 

In  announcing  this  action,  Paul  Rand  Dixon,  Commis¬ 
sion  Chairman,  explained  that  "if  a  broadcaster  claims 
that  a  survey  proves  that  he  has  a  certain  percentage  of 
the  listening  audience  in  his  territory,  and  investigation 
discloses  that  the  claim  is  false  and  deceptive,  the  Com¬ 
mission  will  take  vigorous  action  to  prohibit  the  claim." 

6/13/63 

INDUCING  DISCRIMINATORY  REMAND  ORDER 

PRICES  (7592)  (Automotive  Parts  and  Supplies) 

The  Federal  Trade  Commission  has  set  aside  an  ini¬ 
tial  decision  by  one  of  its  hearing  examiners,  who  had 
ruled  that  Ark-La-Tex  Warehouse  Distributors,  Inc., 
Paris,  Tex.,  an  organization  of  jobbers  of  automotive 
products  and  supplies,  and  22  jobber  members  have 
knowingly  induced  and  received  discriminatory  prices 
from  suppliers. 

Remanding  the  case  to  Examiner  Edward  Creel,  the 
FTC  stated  in  its  order  that  while  it  is  "satisfied  of  its 
jurisdiction  in  respect  of  the  acts  and  practices  alleged, 
***  the  initial  decision  does  not  contain  necessary  find¬ 
ings  of  fact  and  conclusions  of  law  set  forth  with  the 
specificity  required  by  Section  4.19(b)  of  the  Commis¬ 
sion's  Rules  of  Practice." 

In  addition,  the  examiner  should  further  consider  this 
proceeding  "in  the  light  of  the  opinion  of  the  Court  of 
Appeals  in  Alhambra  Motor  Parts,  et  al.  v.  FTC.  309 
F.2d  213  (9th  Clr.  1962),  which  was  issued  subsequent 
to  the  initial  decision  herein,"  the  Commission  held. 

It  directed  him  to  enter  "a  new  initial  decision  con¬ 
taining  findings  of  fact  and  conclusions  of  law  upon  all  of 
the  issues  of  fact  and  law  raised  by  the  record"  and  to 
receive  "such  further  evidence  as  may  be  necessary. 
Upon  issues  of  fact  as  to  which  respondents  have  the 
burden  of  proof,  or  of  going  forward  with  the  evidence, 
such  burden  shall  not  be  deemed  by  this  order  of  re¬ 
mand  to  have  been  shifted  to  complaint  counsel.  Such 
new  initial  decision  shall  Include  specific  findings,  and 
references  to  the  evidence  relied  upon,  with  respect  to 
all  such  issues,  including  but  not  limited  to  the  following: 

1.  Whether  respondents'  suppliers  discriminated  be¬ 
tween  respondents  and  other  customers  in  the  sale  of 
goods  of  like  grade  and  quality,  and  if  so,  whether  such 
discriminatory  sales  were  sufficiently  contemporaneous 
to  be  compared  for  purposes  of  determining  whether  the 
requisite  discriminations  and  proscribed  effects  on  com¬ 
petition  existed. 

2.  Whether  the  respondents  and  non -favored  jobber - 
customers  of  their  suppliers  competed  in  the  sale  of  the 
products  which  were  the  subject  of  the  alleged  price 
discriminations. 

3.  Whether  the  alleged  price  discriminations  had  the 
requisite  injurious  effect  upon  competition  in  the  distri¬ 
bution  of  automotive  parts  and,  in  particular,  whether 
the  non-favored  jobbers  were  able  to  purchase  the  same 
products  at  the  prices  charged  respondents,  either  from 
Ark-La-Tex  or  as  a  member  of  it  or  a  similar  group. 

4.  Whether  respondent  Ark-La-Tex  was  a  legitimate 
wholesale  distributor,  entitled  as  such  to  a  wholesale 
distributor  discount,  or  whether  it  was  merely  a  sham 


whose  jobber -members  should  be  viewed  as  the  actual 
purchasers  of  the  products  involved,  for  purposes  of 
Section  2(f)  of  the  Robinson- Patman  Act. 

5.  Whether  respondents  knew  or  should  have  known 
that  the  quantity  and  warehouse  distributor  discounts 
allegedly  induced  and  received  by  them  could  not  be  cost 
justified.” 

Commissioners  Everette  MacIntyre  and  A.  Leon 
Higginbotham,  Jr.,  did  not  participate  in  this  action, 
the  former  because  he  did  not  hear  oral  argument  and 
the  latter  because  argument  was  heard  prior  to  the  time 
he  was  sworn  into  office.  ---  6/14/63 

REPRESENTATION  COMPLAINT  (8575) 

(Adhesives) 

The  Federal  Trade  Commission  has  charged  Miracle 
Adhesives  Corp.,  250  Pettit  Ave.,  Bellmore,  Long  Island, 
N.  Y.,  a  manufacturer  and  distributor  of  adhesives  and 
glues,  with  misrepresenting  the  composition  and  adhesive 
capabilities  of  its  "MIRACLE  SHEER -MAGIC." 

The  FTC's  complaint  alleges  that  the  concern  has 
made  the  following  misrepresentations  in  advertising, 
sales  material  and  advertising  matrices  and  on  the  tubes 
and  their  cards: 

"MIRACLE  SHEER -MAGIC" 

"WITH  EPOXY  RESIN" 

(The  word  epoxy  is  featured  in  large,  domineering  and 
overwhelming  letters,  approximately  three  quarters  of 
an  inch  high;  the  words  "with"  and  "resin"  in  small, 
obscure  letters  of  approximately  one  sixteenth  of  an 
Inch  high. ) 

"SHEER-MAGIC,  a  true  Jet  Age  development,  will 
bond  just  about  anything  to  anything.  . . .  Made  with 
rugged  epoxy  and  vinyl  resins,  ..." 

"SHEER -MAGIC  IS  NOT  AFFECTED  BY  . . .  WATER 

t? 

•  •  • 

"SHEER -MAGIC  WILL  BOND  JUST  ABOUT  EVERY¬ 
THING  TO  ANYTHING  -  CHINA  -GLASS  . . .  --PORCE¬ 
LAIN  . . ." 

"REPAIR  GLASSWARE" 

"SEAL  LEAKS  IN  HOUSEHOLD  PLUMBING" 

"MEND  BROKEN  CHINA  AND  DISHES" 

Contrary  to  these  and  other  statements,  the  complaint 
charges,  "MIRACLE  SHEER -MAGIC"  is  not  and  does  not 
have  the  adherent  characteristics,  strength  and  capabili¬ 
ties  of  an  epoxy  adhesive,  but  is  a  thermoplastic  material, 
and  its  adherent  capabilities  are  substantially  less  than 


those  of  epoxy  type  adhesives;  the  epoxy  resins  present 
In  the  product  are  inert,  are  not  activated  during  its  use 
and  do  not  contribute  or  add  significant  strength  or 
adherent  capabilities. 

The  complaint  further  charges  that  "MIRACLE  SHEER - 
MAGIC"  will  neither,  with  few  exceptions,  effectively 
bond  any  material  to  any  other  material,  nor  effectively 
repair  leaks  in  plumbing,  broken  china  and  glassware; 
and  is  affected  by  water  when  Its  temperature  reaches 
approximately  175°  Fahrenheit.  At  such  temperatures 
the  adherent  capabilities  of  "MIRACLE  SHEER -MAGIC" 
are  substantially  reduced  or  eliminated,  the  complaint 
adds. 

The  concern  is  granted  30  days  in  which  to  file  answer 
to  the  complaint.  —  6/15/63 

LABELING  CONSENT  ORDERS  (C-503  &  504) 

INVOICING  (Woolens  -  Textiles) 

The  Federal  Trade  Commission  today  announced  that 
the  following  two  companies  and  their  officials  have  con¬ 
sented  to  orders  requiring  them  to  stop  misrepresenting 
the  fiber  content  of  their  wool  and  textile  products: 

(C -504)  Yale  Woolen  Mills,  First  St.,  Yale,  Mich., 

*  a  manufacturer  and  distributor  of  wool  products;  and 
two  officers,  Fred  N.  and  Robert  E.  Andreae. 

(C-503)  Myra  Textile  Company,  Inc.,  337  S.  Frank¬ 
lin  St.,  Chicago,  Ill.,  a  wholesaler  and  distributor  of 
wool  products;  and  three  officers,  William  I. 

Frishman,  Lyle  Hochman  and  Gloria  Cloobeck. 

Certain  interlining  materials  containing  a  substantial 
quantity  of  reprocessed  or  reused  wool  were  misbranded 
"100%  Wool"  by  both  Yale  and  Myra,  the  FTC's  com¬ 
plaints  allege.  Also,  the  labels  did  not  disclose  the 
presence  of  the  reprocessed  or  reused  wool  or  their  per¬ 
centage,  as  required  by  the  Wool  Products  Labeling  Act. 

A  further  charge  in  the  complaints  is  that  the  fiber 
content  of  the  materials  was  misrepresented  on  the  con¬ 
cerns'  invoices  and  shipping  memoranda. 

The  orders  halting  these  practices  were  contained  in 
agreements  between  the  respondents  and  FTC  staff  coun¬ 
sel,  which  the  Commission  accepted. 

The  agreements  are  for  settlement  purposes  only  and 
do  not  constitute  admissions  by  respondents  that  they 
have  violated  the  law.  —  6/19/63 
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